
104

29 CFR Subtitle A (7–1–01 Edition)§ 4.189

Act’’. Federal Food Services, Inc., Deci-
sion of the ALJ, SCA 585–592, November
22, 1977. Thus, guidance can be obtained
from cases arising under the Walsh-
Healey Act, which uses the concept
‘‘controlling interest’’. See Regal Mfg.
Co., Decision of the Administrator, PC–
245, March 1, 1946; Acme Sportswear Co.,
Decision of the Hearing Examiner, PC–
275, May 8, 1946; Gearcraft, Inc., Deci-
sion of the ALJ, PCX–1, May 3, 1972. In
a supplemental decision of February 23,
1979, in Federal Food Services, Inc. the
Judge ruled as a matter of law that the
term ‘‘does not preclude every employ-
ment or financial relationship between
a party under sanction and an-
other * * * [and that] it is necessary
to look behind titles, payments, and
arrangements and examine the existing
circumstances before reaching a con-
clusion in this matter.’’

(1) Where a person or firm has a di-
rect or beneficial ownership or control
of more than 5 percent of any firm, cor-
poration, partnership, or association, a
‘‘substantial interest’’ will be deemed
to exist. Similarly, where a person is
an officer or director in a firm or the
debarred firm shares common manage-
ment with another firm, a ‘‘substantial
interest’’ will be deemed to exist. Fur-
thermore, wherever a firm is an affil-
iate as defined in § 4.1a(g) of subpart A,
a ‘‘substantial interest’’ will be deemed
to exist, or where a debarred person
forms or participates in another firm
in which he/she has comparable author-
ity, he/she will be deemed to have a
‘‘substantial interest’’ in the new firm
and such new firm would also be
debarred (Etowah Garment Co., Inc., De-
cision of the Hearing Examiner, PC–
632, August 9, 1957).

(2) Nor is interest determined by
ownership alone. A debarred person
will also be deemed to have a ‘‘substan-
tial interest’’ in a firm if such person
has participated in contract negotia-
tions, is a signatory to a contract, or
has the authority to establish, control,
or manage the contract performance
and/or the labor policies of a firm. A
‘‘substantial interest’’ may also be
deemed to exist, in other cir-
cumstances, after consideration of the
facts of the individual case. Factors to
be examined include, among others,
sharing of common premises or facili-

ties, occupying any position such as
manager, supervisor, or consultant to,
any such entity, whether compensated
on a salary, bonus, fee, dividend, profit-
sharing, or other basis of remunera-
tion, including indirect compensation
by virtue of family relationships or
otherwise. A firm will be particularly
closely examined where there has been
an attempt to sever an association
with a debarred firm or where the firm
was formed by a person previously af-
filiated with the debarred firm or a rel-
ative of the debarred person.

(3) Firms with such identity of inter-
est with a debarred person or firm will
be placed on the debarred bidders list
after the determination is made pursu-
ant to procedures in § 4.12 and parts 6
and 8 of this title. Where a determina-
tion of such ‘‘substantial interest’’ is
made after the initiation of the debar-
ment period, contracting agencies are
to terminate any contract with such
firm entered into after the initiation of
the original debarment period since all
persons or firms in which the debarred
person or firm has a substantial inter-
est were also ineligible to receive Gov-
ernment contracts from the date of
publication of the violating person’s or
firm’s name on the debarred bidders
list.

§ 4.189 Administrative proceedings re-
lating to enforcement of labor
standards.

The Secretary is authorized pursuant
to the provisions of section 4(a) of the
Act to hold hearings and make deci-
sions based upon findings of fact as are
deemed to be necessary to enforce the
provisions of the Act. Pursuant to sec-
tion 4(a) of the Act, the Secretary’s
findings of fact after notice and hear-
ing are conclusive upon all agencies of
the United States and, if supported by
the preponderance of the evidence, con-
clusive in any court of the United
States, without a trial de novo. United
States v. Powers Building Maintenance
Co., 336 F. Supp. 819 (W.D. Okla. 1972).
Rules of practice for administrative
proceedings are set forth in parts 6 and
8 of this title.

§ 4.190 Contract cancellation.
(a) As provided in section 3 of the

Act, where a violation is found of any
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